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The Committee on the Judiciary having had under consideration 
the matter of condemnation proceedings as set forth in rule 71 (A) 
of the Rules of Civil Procedure in United States District Courts 
reports an original bill (S. 1958) and recommends that the bill do 
pass. 


PURPOSE 


The purpose of the proposed legislation is to provide that in con- 
demnation proceedings under the laws of the United States parties 
thereto shall have the right of trial by jury upon application therefor. 


STATEMENT 


On August 1, 1951, rule 71 (A) of the Rules of Civil Procedure 
relating to condemnation of property became effective. 
Subdivision (h) of rule 71 (A) provides as follows: 


(h) Trav. If the action involves the exercise of the power of eminent domain 
under the law of the United States, any tribunal specially constituted by an Act of 
Congress governing the case for the trial of the issue of just compensation shall be 
the tribunal for the determination of that issue; but if there is no such specially 
constituted tribunal any party may have a trial by jury of the issue of just com- 
pensation by filing a demand therefor within the time allowed for answer or withi: 
such further time as the court may fix, unless the court in its discretion orders 
that, because of the character, location, or quantity of the property to be con- 
demned, or for other reasons in the interest of justice, the issue of compensation 
shall be determined by a commission of three persons appointed by it. If a com 
mission is appointed it shall have the powers of a master provided in subdivision 
(c) of Rule 58 and proceedings before it shall be governed by the provisions of 
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paragraphs (1) and (2) of subdivision (d) of Rule 53. Its action and report shall 
be determined by a majority and its findings and report shall have the effect, and 
be dealt with by the court in accordance with the practice, prescribed in paragraph 
2) of subdivision (e) of Rule 53. Trial of all issues shall otherwise be by the court. 

It will be noted that the effect of subdivision (h) is to repose within 
the discretion of the trial court the decision as to whether or not there 
shall be a jury trial in any particular condemnation proceeding. 

On July 9, 1951, the Committee on the Judiciary in the Senate 
unanimously rejected a 71 (A) and unanimously reported a 
Senate joint resolution (S. J. Res. 82), which in effect gave the right 
of a trial by jury on the fiend therefor of any interested party. 
Senate Joint Resolution 82 unanimously passed the Senate on July 11, 
1951 and was thereafter amended in the House. Due to the fact that 
agreement could not be reached by the Senate and House and the reso- 
lution acted on by the President prior to August 1, 1951, Rule 71 (A) 
by operation of law became effective on that ‘date. 

S. — provides that, except where a tribunal has been specially 
constituted by an act of Congress governing the case for a determina- 
tion of the issue of just compensation, that notwithstanding provisions 
of subdivision (h) of Rule 71 (a) any party may by filing a demand 
therefor within the time allowed by the rule have a trial by jury. 
The bill further provides that, as to actions pending on the date of 
enactment of this act and which were commenced prior to July 31, 
1951, if a jury trial has been requested or the time within which a jury 
trial may have been requested under the law applicable had not ex- 
pired, such jury trial may be had. A jury trial is also authorized for 
actions commenced subsequent to August 1, 1951, and the date of 
enactment of this act. 

The committee is of the opinion that the right of jury trial, particu- 
larly where the property of an individual is being taken from him, is 
one of paramount importance and that if an individual so desires he 
should be entitled to have a jury decide as to what is just compensation 
for his loss. The committee is of the opinion that to deny jury trial 
when requested in this type of case is not in the best interest of the 
public. It is to be noted that in some 41 States a jury trial is provided 
at the present time, and the committee sees no reason why such 
provisions should be abrogated. 

In view of the foregoing the committee recommends favorable 
consideration to the bill. 

The subject matter of this bill has been discussed in Senate Report 
No. 502 on Senate Joint Resolution 82, which is hereto attached and 
made a part hereof. 


[S. Rept. No. 502, 82d Cong., Ist sess.] 


The Committee on the Judiciary, to which was referred the amendments to 
the Rules of Civil Procedure submitted by the Chief Justice of the Supreme 
Court on May 1, 1951 (H. Doc. 121) in accordance with the provisions of section 
2072, title 28, United States Code, as amended, having considered the same, 
reports an original joint resolution (S. J. Res. 82) and recommends that the 
resolution do pass. 

PURPOSE 


The purpose of the joint resolution is to provide for a uniform system of pro- 
cedure relating to the trial of condemnation proceedings in the Federal courts. 





PROVIDING FOR JURY TRIALS IN CONDEMNATION PROCEEDINGS 3 


STATEMENT 


Under section 2072, title 28, United States Code, as amended, the Supreme 
Court has the power to prescribe by general rules the forms of process, pleadings 
and motions, and the practice and procedure of the distriet courts of the United 
States in civil actions. When the Suvreme Court promulgates such rules it shall 
be reported to the Congress by the Chief Justice at, or after, the beginning of a 
regular session thereof, but not later than the first dav of May, and such rules 
will become effective at the expiration of 90 days after they have been thus 
reported, 

Pursuant to said section 2072, as avnended, the Supreme Court of the United 
States by letter dated Mav 1, 1951, transmitted to the Congress a rule of civil 
procedure to be followed in condemnation cases in the United States district 
courts. This rule was designated as rule 71A and is contained in House Docnu- 
ment 121, Eighty-second Congress. 

The committee has carefully considered the proposed rule 71A and with the 
exception of subsection (h) thereof believes the rule to be meritorious. Subsection 
(h) provides for the method of trial in condemnation proceedings as follows: 

“Rule 71A (h). Trrav. If the action involves the exercise of the power of 
eminent domain under the law of the United States, any tribunal specially con- 
stituted by an Act of Congress governing the case for the trial of the issue of just 
compensation shall be the tribunal for the determination of that issue; but if there 
is no such specially constituted tribunal any party may have a trial by jury of the 
issue of just compensation by filing a demand therefor within the time allowed for 
answer or within such further time as the court may fix, unless the court in its 
discretion orders that, because of the character, location, or quantity of the 
property to be condemned, or for other reasons in the interest of justice, the issue 
of compensation shall be determined by a commission of three persons appointed 
by it. If a commission is appointed it shall have the powers of a master provided 
in subdivision (c) of rule 53 and proceedings before it shall be governed by the 
provisions of paragraphs (1) and (2) of subdivision (d) of rule 53. Its action and 
report shall be determined by a majority and its findings and report shall have the 
effect, and be dealt with by the court in accordance with the practice, prescribed 
in paragraph (2) of subdivision (e) of rule 53. Trial of all issues shall otherwise 
be by the court.” 

Taken in its entirety subsection (h) provides a dual system of trial. The judge 
in his discretion may appoint commissioners to determine the issue of just com- 
pensation. There is no right given to either party to a trial by jury. Instead 
the question of whether there shall be a trial by jury is left to the discretion of the 
court. The committee takes note of the fact that in approximately 41 States in 
the United States the right to trial by jury exists in condemnation proceedings. 
Under existing practice the State law governing condemnation proceedings is 
followed in the Federal courts. Accordingly, if subsection (h) were adopted in 
its entirety the basic right to trial by jury existing in all but seven of our States 
would be abrogated. A breakdown of the systems followed in the States discloses 
that the right to trial by jury exists in approximately 19 States as a right at the 
outset of the trial. In approximately 22 States either party may have a jury 
trial of the issue of just compensation upon exception to the report of commis- 
sioners. The committee feels that the basic right to trial by jury is one that should 
be preserved, as it is obviously the majority will of State legislatures. The com- 
mittee feels also that it is preferable to give this right to trial by jury to either 
party at the outset of the trial so as to avoid the duplication that exists when a 
jury follows the report of commissioners. 

The committee feels, moreover, that it is preferable to have an issue as import- 
ant as just compensation in condemnation proceedings determined by evidence 
produced in the presence of a judge. Under a system where the judge is present 
when the evidence is introduced a proper record is made. If there be error, 
appeals may be noted with accuracy so as to provide appellate courts with an 
adequate record of the facts and the legal determinations that have been made. 

In order to carry out the views hereinbefore expressed, the committee recom- 
mends that rule 71A be disapproved. The committee in its disapproval of rule 
71A does not believe that the rule may be disapproved in part and approved in 
part and for that reason recommends that the entire rule 71A be disapproved even 
though the only objection to said rule lies in a portion of the language contained 
in rule 71A (h). 
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In order to carry out the intent of the Supreme Court in regard to the procedure 
to be followed in condemnation proceedings Senate Joint Resolution 82 is reported 
setting forth all of the matter contained in rule 71A as promulgated by the Supreme 
Court of the United States with the exception of the language referred to in (h) 
which is the subject of the committee’s objection. Senate Joint Resolution 82 
as regards (h) of rule 71A sets forth the exact language of the promulgated rule 
less the objectionable feature thereof, and this language is in accord with the 
recommendation of the Advisory Committee to the Supreme Court in its recom- 
mendations in 1948 and is also in accord with the views expressed by the Depart- 
ment of Justice as they are reflected in House Document 121 of the Eighty-second 
Congress which is made a part hereof by reference. 

For the foregoing reasons the committee recommends that Senate Joint Resolu- 
tion 82 receive favorable consideration. 

The proposed rule 71A (h) is set forth below with the objectionable portion 
enclosed in brackets 

“(h) Trav. If the action involves the exercise of the power of eminent domain 
under the law of the United States, any tribunal specially constituted by an Act 
of Congress governing the case for the trial of the issue of just compensation 
shall be the tribunal for the determination of that issue; but if there is no such 
specially constituted tribunal any party may have a trial by jury of the issue 
of just compensation by filing a demand therefor within the time allowed for 
answer or within such further time as the court may fix [,unless the court in its 
discretion orders that, because of the character, location, or quantity of the 
property to be condemned, or for other reasons in the interest of justice, the issue 
of compensation shall be determined by a commission of three persons appointed 
by it. If a commission is appointed it shall have the powers of a master provided 
in subdivision (c) of Rule 53 and proceedings before it shall be governed by the 
provisions of paragraphs (1) and (2) of subdivision (d) of Rule 53. Its action 
and report shall be determined by a majority and its findings and report shall have 
the effect, and be dealt with by the court in accordance with the practice, pre- 
scribed in paragraph (2) of subdivision (e) of Rule 53]. Trial of all issues shall 
otherwise. be by the court.”’ 
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